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Appeal by the defendant from a judgment of the Supreme .^i^Hjnce ns j>v-\ 
County (Katz, J.), rendered February 1, 1995, coirvictmg mm^^ -'| 
second degree, robbery in the first degree (three counts)7robbery in the second degree, assault 
in the first degree, assault in the second degree, criminal possession of a weapon in the second 
degree, 1 ' and criminal possession of a weapon in the third degree, upon a jury verdict, and 
imposing sentence. 

ORDERED that the judgment is reversed, on the law and as a matter of 
discretion in the interest of justice, and a new trial is ordered. 

The defendant's right to be present for all material stages of his trial was not 
violated by his absence from that portion or his Wade hearing referred to in his brief (see, 
People v Morales, 80 NY2d 450; People vDokes, 79 NY2d 656, 660). 

However, the prosecutor exceeded the boundaries of appropriate advocacy. 
Defense counsel objected to many of the prosecutor's improper summation comments and 
moved for a mistrial both during and after the prosecutor's summation. To the extent that the 
defendant's objections . to some of the improper summation comments were not properly 
preserved for appellate review, we pass upo« them under our authority to do so in the interest 
of justice (see, CPL 470. 15 [6] [a]). 




S's wife], who's eight months pregnant", were unnecessary and improper. 

Tie prosecutor also improperly shifted 
when during his summation, he asked the jury, rhetoncally, "did ^^^.STottU 
^idonS witnesses'", and then supplied the answer, "no". Similarly, it was improper to tell 
Jt*the o"nlyl£al evident is the People's evidence" (see. *S-^**J°™ 
223 J ^2d 741 742). The prosecutor's accusation, also during summation, that the 
S?or^ hl own Stimony after he heard the testimony of P^ on ™^' was BkW " Se 
improper (see, People v Butler, 185 AD2d 141; People vNegrpn, 161 AD2d537). 

The prosecutor in his summation improperly described the defendant's 

truth and falsity of witnesses' testimony, and vouched for he victim s credrtnlity (se P 
v Bailey 58 NY2d 272; People v Whaehurst. 87 AD2d 896). 

Oman AD2d [2d Dept., Sept. 22, 1997]). 

The prejudice to the defendant was compounded, and the prosecutor's 
misconduct was noYouN condoned in the eyes of the jury, but perhaps also encouraged by the 
^^hl^T^^S^^eose counsel's objections to blatantly improper remarks and, 
"SPSS*! ffifiS attorney for continually immuptmg the 'jm*** 
doS^ttSJhim to sit down (see. J>*pfc v *V^v2LT*L « L J 
£2w 125 AD2d 590) Since the evidence in this one-witness identification case was not 
overwhelming, a new trial is required {sec. People v Bailey, supra). 

In light of the foregoing, we do not reach the defendant's remaining 

contention. 

FWEDMANN, J.P., GOLDSTEIN, FLORIO and LUCIANO, JL, concur. 

ENTER: 



Martin H. Brownstein 
Clerk 








